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Opinion for the Board by Administrative Judge VERGILIO.

Rural Community Insurance Services of Anoka, Minnesota, has filed this appeal involving the
respondent, the U. S. Department of Agriculture, Federal Crop Insurance Corporation (FCIC) and
acompliance case, No. SA-EFAZ-173, under which the Government concluded that the insurance
company overstated the premium and indemnity for an insured, a producer of upland cotton. This
action arises under a Standard Reinsurance Agreement (SRA) between the parties, under which the
insurance company provided multiple peril crop insurance coverage.

Regulation authorizes the Board to resolve this timely-filed matter. 7 C.F.R. 88 24.4(b), 400.169.
After submitting motions for summary judgment, and the further development of the record, the
parties submitted the case for decision pursuant to Board Rule 11, without a hearing. The Board
received briefsin May 1999, December 1999, and January 2000.
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The insurance company maintains that it properly calculated the insurance premium and the
indemnity. It contendsthat theinsured had a 100% share in the cotton crop grownon 420 acres, and
that the indemnity was paid on insurable losses (whiteflies and rain) on that acreage. The
Government maintainsthat theinsurance company utilized theincorrect acreage and share, and paid
an indemnity on an uninsured | 0ss.

Regarding the premium, the Board finds and concludes as follows. The insured appied for
insurancefor cotton to be grown on 420 acres. Theinsured did not own theland; asalesseeit |eased
many acres, on 420 acres of which upland cotton was to be raised. Under each of two leases, the
insured was obligated to pay the lessor 25% of the net proceeds from the leased acreage (including
the 420 acresand cotton crop hereat issue). Further, through an agreement, theinsured had divested
itself of any share in the cotton crop grown on 80 of the acres. The insured could not obtain
insurance for those 80 acres, because it lacked any sharein the crop to be grown. The insured had
an insurable share in only 340 of the 420 acres. Of the 340 acres, the insured, as a lessee, did not
have a 100% share in the crop. The insured was to pay 25% of the net proceeds from the crops
(including the cotton crop), under each of two leases. The insured possessed an insurable share of
50% of the cotton crop. In summary, the insured had a 50% share in the cotton crop to be grown on
340 acres.

The Board concludes that the insurance company improperly calculated the indemnity. Production
waslost becauseof whiteflies. Therecord does not demonstrate that the losswas an insurableloss.
Thefactsdemonstrate that areasonably avoidableloss occurred. Had the insured followed farming
practices in the area, by applying additional insecticide treatments, the potential production of the
cotton would have been greater than that realized. Under the terms of the SRA and incorporated
regulations and materials, the insurance company should have concluded that the insured was not
entitl ed to an indemnity.

Becausethe insurance company has failed to demonstrate the correctness of its assertions, in whole
or in part, the Board denies the appeal .

FINDINGS OF FACT

1 TheNAU Insurance Company of Anoka, Minnesota, entered into an SRA beginning July 1,
1993, for the 1994 cropyear (Exhibit A (all referenced exhibitsareinthe Appeal File, either aspart
of the Government’ sinitial submission, the Government’ s Supplemental file, denoted by theprefix
“GS-", or asubmission by the insurance company)).! The SRA represents a cooperative financial
assistance agreement to deliver multiple peril cropinsurance under the authority of theFederal Crop
Insurance Act, as amended, 7 U.S.C. 88 1501 et seq. (Act) (Exhibit A at 1). NAU appointed Rural

! To avoid confusion, the Board has renumbered the most-recently submitted exhibits 12 and

13 in the Insurance Company Supplement as exhibits 13 and 14, respectively. The final
administrative deermination, dated February 12, 1998, is referenced as Exhibit GS-S.
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Community Insurance Services as its general agent in the matter of multiple peril crop insurance
(Exhibit A at 42).
2. The SRA,

including the Appendixes, al referenced documents and Federal Crop Insurance
Corporation (“FCIC”) Manua 13 and Manua 14 in effect at the start of the
reinsurance year (“Agreement”), establishes the teems and conditions under which
the FCIC will provide premium subsidy, expense reimbursement, andreinsuranceon
multiple peril crop insurance policies sold or reinsured by the[insurance company].

(Exhibit A at 1). The SRA incorporates by reference regulations, 7 C.F.R. Chap. 1V, promulgated
under the authority of that Act. Thus, the SRA and reinsured agreements issued by the insurance
company incorporate terms and conditions of the general crop insurance policy and cotton
endorsement. (Exhibit A a 1 (Preamble), 4 (1 11.A.3)). The SRA dictates that the insurance
company “must utilize loss adjustment standards, procedures, forms, methods, and instructions
approved by FCIC” (Exhibit A at 16 (V.E.4)). This makes applicable aloss adjustment module
(Exhibit GS-E at 69-198).

The formulafor calculating the annual premium

3. Both the general aop insurance policy, 7 C.F.R. § 401.8(d) (1994), and the cotton
endorsement, 7 C.F.R. §401.119 (1994), dictate how to compute the annual premium: multiply the
production guarantee by the price election by the premium rate by the insured acreage by the share
at the time of planting by any applicable premium adjustment factor for which the insured may
qualify. 7 C.F.R. 88 401.8(d) (15), 401.119 (1 3). At issue here are the insured acreage and the
share at the time of planting.

Insurable interest

4, The SRA defines “insurable interest” to mean “the portion of acrop aperson has at risk in
the event of a loss covered by the crop insurance program” (Exhibit A at 2 (1.M)). The SRA
defines “eligible crop insurance contract” to mean a crop insurance contract which is sold and
serviced in amanner consistent with the Act, 7 C.F.R. chapter IV, FCIC policy and procedure, and
applicablerates, terms, and special limitations, and various other specific conditions (Exhibit A at
2 (TLD).

5. The general crop insurance policy addresses the crop, acreage, and share insured. In
particular,

a Thecropinsuredisthe crop specified in the crop endorsement and no
other, which is planted for harvest as the insured crop, which is grown on insurable
acreage, and for which a guarantee or amount of insurance and premium rate are
provided by the actuarial table.
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b. The acreage insured for each crop year istheinsurable acreage. . . in
which you have a share (as reported by you or as determined by us, whichever we
elect).

C. Theinsured shareisyour shareaslandlord, owner-operator, or tenant
in the insured crop at the time insurance attaches. However, only for the purposes
of determining the amount of indemnity, your sharewill not exceed your share at the
earlier of:

D The time of loss; or
2 The beginning of harvest.

d. Unlesstheapplication dearlyindicatesthat insuranceisrequested for
apartnership or jant venture, insurance will cover only the crop share of the person
making application for insurance.

7 C.F.R. 8401.8(d) (12). Paragraph c helpsto define “insured share,” and paragraph d specifiesa
limitation on insurance coverage. “Tenant” is defined to mean “a person who rents land from
another person for a share of the crop or a share of the proceeds therefrom.” 7 C.F.R. § 401.8(d)
(117.9). “Insured” isdefined to mean “the person who submitted the application accepted by usand
does not extend to any other person having a share or interest in the crop such as a partnership,
landlord, or other person unless specifically indicated on the applicaion and accepted by us.” 7
C.F.R. §401.8(d) (117.)).

6. The general crop insurance policy includes a paragraph which addresses the “report of
acreage, share, and practice (the acreage report).” In particula, theinsured must report onan FCIC
form its share at the time insurance attaches. Moreover,

Thereport must indicate if you do not have a share of theinsured crop inthe county.
This report must be submitted each year on or before the acreage reporting date for
the crop for the county. This report may be used as the basis to determine your
premium and indemnity or we may compute premiums and indemnities on the
acreage, share, and practice which is deteemined to have actually been in existence.

7 C.F.R. §401.8(d) (13).

7. In dictating the meaning of “Unit,” the terms and conditions of the general crop insurance
policy specify:

Landrented for cash, afixed commodity payment, or any consideration other
than a share in the insured crop on such land will be considered as owned by the
lessee. Land whichwould otherwisebeoneunit may, in certaininstances, be divided
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according to guidelines contained in the applicable crop endorsement or by written
agreement withus.

7 C.F.R. §401.8(d) (117.1).

8. Theapplicabl el ossadjustment modul e contains direction on determining theinsurableshare,
when an indemnity is requested:

Theinsured establishestheinsurable shareon the acreage report at thetimeinsurance
attaches. However, only for purpose of determining the amount of indemnity, if
during the final loss adjustment inspection, it is determined that the insured’ s share
differs from what it was at the time insurance attached, the insured’'s share is the

lesser of:

° What it was at the time insurance attached, or

° What we determine to be the share at the earlier of the timeof loss,
or the beginning of harvest of theunit, unlessexcepted by the spedfic
crop policy.

(Exhibit GS-E at 77.5.) Under the first-quoted sentence, theinsured establishes the insurable share
at the time insurance attaches, while under the second-quoted sentence, the share may be less for
purposes of determini ng the amount of indemnity.

0. The loss adjustment modul e al so discusses |ease agreements:

If a lease agreement indicates only a cash consideraion, the tenant’s share is
considered 100%. However, if thelease agreement indicates both ashareof the crop
and a cash consideration, and the primary consideration for the tenant’s use of the
land is ashare of the crop produced, the tenant’s share is considered to beless than
100% in the crop.

(Exhibit GS-E at 78.) The manual contains an example of an agreement where a share of the
production is the primary consideration:

Thelease agreament states that thetenant shall payto thelandlordin kind asrent for
theuseof cropland, one-third of all the crop produced on the premiseswith the tenant
guaranteeing that the value of such cropswould average $35 an acre. Intheevent the
landlord’ s share of the crop isworth less than $35, the tenant will pay the difference
in cash to the landlord. The tenant would have two-thirds share of the crop.

(Exhibit GS-E a 78))
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10.  Astoany discrepancy inthe reported share for the crop, the modul e specifies:

Any discrepancy in reported share will result in using the same share for the crop as
reported on the ASCS-424 (ASCS-578, if ASCS-424 is unavailable) unless the
differenceisverified by asigned, notarized and/or witnessed agreement that specified
the lease or share arrangement. If theinformation isdifferent, the ASCSisnotified
and provided copies of the appropriate documents.

Include a copy of the signed, notarized and/or witnessed agreement specifying the
lease or share arrangement in the insured’ s policy folder if thecrop wasn't reported
on the ASCS-424 or -578, unless an owner/operator is involved.
In lieu of the signed, notarized and/or witnessed agreement, you can use marketing
records, such as settlement sheets, canceled checks, seed receipts, fertilizer receipts,
chemical receipts, etc.

(Exhibit GS-E at 79.)

P& L Farms, the insured

11. On March 29, 1993, P& L Farms (as lessee) and co-personal representatives of the estate of
FrancesD. Nuitt (lessors) entered into what is captioned a“ share crop farm lease agreement.” P&L
leased several acres of farming real property (“leased premises’) on which cotton and other crops
would beraised. The agreement specifies:

Asrent under thislease, Lesseeshall pay Lessors asum equal to twenty-five percent
(25%) of the net proceeds (as herein defined) to be derived from the farming
operations to be conducted on the whole farm.

(Exhibit GS-H at 225 (16).) The lease defines “whole farm” as these leased premises combined
with afarm number 188 leased by P& L and afarm P& L wasto lease from Rancho TierraPrieta Co.
(seeFinding of Fact (FF) 12) (Exhibit GS-H at 223-24 (113)). The agreement defines” net proceeds’
to mean “that sum remaining after dl direct costsof crop production, as herein defined, have been
deducted from gross proceeds, as hereindefined” (Exhibit GS-H at 225 (1/6)). (Should direct costs
exceed gross proceeds, the lessor has no liability or responsibility, and is not to make any
contribution in connection with such loss (Exhibit GS-H at 228 (1 6)).) The agreement defines
“direct costs of crop production” to include the costs of controlling weeds and insects, insecticides
and herbicides, and crop, casualty and liability insurance (Exhibit GS-H at 226 (f 6)). The
agreement specifiesthat “ aops grown upon the L eased Premises shall be sold upon such termsand
conditions as are jointly agreed to by Lessors and Lessee” (Exhibit GS-H at 229 (1 9)) 2

2 P& L agrees, inthe lease to plant and grow cotton and other crops*“in accordance with good

and prudent farmer-like methods and in the best course of farming practices in the geographic
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12. OnMarch 31, 1993, P& L (aslessee) and Rancho TierraPrieta Co. (lessor) entered into what
iscaptioned a“ sharecrop farm lease agreement.” P& L |eased several acres of farmingreal property
(“leased premises’) on which catton and other crops would be raised. The agreement specifies:

Asrent under thislease, Lessee shall pay Lessor asum equal to twenty-five percent
(25%) of the net proceeds (as herein defined) to be derived from the farming
operations to be conducted on the whole farm.

(Exhibit GS-H at 211 (6).) Thislease defines“whole farm” as these leased premises combined
with afarm number 188 leased by P& L (thereis no mention of the premises P&L leased from the
Nutt estate, FF 11). (Exhibit GS-H at 209-10 (1 3)).2 The agreement defines* net proceeds’ to mean
“that sum remaining after all direct costs of crop production, as herein defined, have been deducted
from gross proceeds, as herein defined” (Exhibit GS-H at 211 (1 6)). (Should direct costs exceed
gross proceeds, the lessor has no liability or responsibility, and is not to make any contribution in
connection with such loss (Exhibit GS-H at 214 (16)).) The agreement defines*direct costs of crop
production” to include the costs of controlling weeds and insects, insecticides and herbicides, and
crop, casualty and liability insurance (Exhibit GS-H at 211, 213 (16)). The agreement specifiesthat
“all cotton produced on the whole farm shall be included in the Western Cotton Service' spool for
sale purposes’ (Exhibit GS-H at 215 (19)).* Of the various crops grown, the parties contend that
the cotton crop herein dispute was grown on 420 acresof land leased from Rancho (not land under
the Nuitt estate lease and not farm number 188).

13.  With a date of February 16, 1994, P&L entered into a “field tenant agreement” with an
individual, Charles Bush, under which for $40 per acre, P& L granted Bush the right to use 80 acres
for growing, maturing, and harvesting upland cotton. The acreageispart of the“wholefarm” of the
combined lands described above in FF 11, 12; the parties contend that the 80 acres are part of the
420 acres of land rented from Rancho. The agreement sets the rent at $40 per acre(of this amount,
$20 isto be paid in cash; $20 is to be paid by the tenant providing supervision). The agreement
provides: “ Tenant may encumber the cropsto be planted on the farm parcel, but agrees not to pemit
the lien thereby created, or any other charge, to become alien on the farm parcel. Landlord [i.e.,

vicinity of thewholefarm.” P&L “shall devote suchtime, attention, skill and energiestothefarming
of the Leased Premises as may be necessary for the efficient management and operation of the farm
and to maximize the production of the whole farm.” (Exhibit GS-H at 228-29 (17).)

3 Thisdescription of “wholefarm” differsfrom that inthe Nutt estatelease. Land P& L leased
from Rancho isincludedin the description of “whole farm” found in the Nutt estate lease (FF 11).

4 P& L agrees, in thelease to plant and grow cotton and other crops “in accordance with good
and prudent farmer-like methods and in the best course of farming practices in the geographic
vicinity of thewholefarm.” P& L “shdl devote suchtime, attention, skill and energiesto thefarming
of the Leased Premises as may be necessary for the efficient management and operation of thefarm
and to maximize the production of the whole farm.” (Exhibit GS-H at 214 (1 7).)
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P&L] shall have no owneaship interest in any such crgps, and Landlord does hereby waive any
landlord’s lien rights in connection with such crops’ (Exhibit GS-1 at 234-36 (11 Recitals, Rent,
Crop Loans).)

14. Inan “amendment and confirmation of share crop |ease agreements,” executed jointly by the
lessors of the two farm lease agreements referenced above in FF 11, 12, and Carla Lacey doing
businessunder the nameof P& L, CarlalL acey became the successor-in-interest to P& L, substituted
as lesseein both leases (Exhibit H at 232-33).

15. P&L, through CarlaLacey, obtained insurance for a 1994 upland cotton crop to be grown on
420 acres. While the record does not identify the application for insurance coverage, the insurance
company does not contend that either of the landlords were named on the application.> The Board
here presumes, therefore, that P& L sought insurance with a100% interest in theentire 420 acres.
Such a presumption is consistent with the record and actions of the parties. (Exhibit 2 at 6 (On
September 30, 1994, the Government met with and informed an insurance company |osssupervisor
of the share problem in the policy--P& L signed up for a 100% share but documents (FF 16) showed
that P& L had a50% share).) Theinsurance company determined theinsured’ sshare of the premium
rate to be $10,598; the calculationsutilize a 100% sharein the cotton crop (ExhibitsE at 93, 12 at
46).

16.  Withasignaturedateof August 1, 1994, CarlaL acey dbaP& L Farms, asoperator, submitted
areport of acreage on ASCS-578 for the 1994 program year. The form specifies a producer share
of 25% for Frances D Nutt, 25% for Rancho Tierra Prieta Co., and 50% for P& L Farms, for 420.0
acres of upland cotton, among other acresand crops. (Exhibit GS-R at 287.) With asignature date
of February 8, 1995, a revision to that form specifies a producer share of 25% for the estate of
Frances D Nuitt, deceased, 25% for Rancho TierraPrietaCo., 19.05% for Charles Bush, and 30.95%
for Carla Lac[e]y dba P&L Farms, for 420.0 acres of upland cotton, among other acres and crops
(Exhibit GS-R at 286). This revision occurred after the request for an inspection to verify the
payment of anindemnity (i.e., after the notice of loss) (FF 30). Although therecord doesnot contain
a"“signed, notarized and/or witnessed agreement that specifiedthe lease or share arrangement” (FF
10), the record contains a Commodity Credit Corporation form, captioned Intention to Participate
inthe 1994 Price Support and Production Adjustment Programs, which identifies CarlaL acey asthe
operator, with a30.95% sharein 420 acres of upland cotton, and three producersand their respective
shares, Bush (19.05%), Rancho (25.00%), and Nutt Estate (25.00%) (Exhibit GS-O at 276-77).
Further, asindicated above, the record contains theleases, but nothing regarding farm number 188.

17.  Inthe process of paying an indemnity, with a date of January 1, 1995, and a signature, a
supervisor who manages the adjustment of claims for the insurance company (Exhibit 1 at 1)
prepared a“fact sheet” with a section “verifying share”:

° Asnoted abovein FF 5, the general crop insurance pdicy specifies. “ Unlessthe application
clearly indicates that insurance is requested for a partnership or joint venture, insurance will cover
only the crop share of the person making application for insurance.”
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theinsured hasa* percent of profit” lease. ASCS*578" showsP&L Farms50% and
the landlords 25% each (2). The insured pays all inputs and controls 100% of the
crop. Thispolicy was written at 100% sharefor P& L Farming. The two landlords
do not have any crop insurance.

(Exhibit 6 at 26.)

The formulafor calculating indemnities

18.  Thegeneral crop insurance policy specifies that the indemnity will be determined on each
unitinaccordancewith theapplicable crop endorsement and the actuarial table. Thetotal production
to be counted for a unit will include all production determined in accordance with the crop
endorsement. 7 C.F.R. §401.8(d) (119.c, 9.€).

19.  Thecotton endorsement dictateshow anindemnity will be determined oneach unit: multiply
the insured acreage by the production guarantee; subtract therefrom the total production of cotton
to be counted (seeFF 20); multiply the remainder by the price el ection; and multiply the product by
theinsured’sshare. 7 C.F.R. §401.119 (17.3).

20.  The total production to be counted for a unit includes all harvested production and the
appraised production, which includes*potential production lost due to uninsured causesand failure
to follow recognized good cotton farming practices.” 7 C.F.R. § 401.119 (1 7.b).

Insured Loss
21. Regarding adaim for indemnity, the general aop insurance pdicy specifies:

b. We will not pay any indemnity unless you:

Q) Establish the total production and . . . that any loss of production or
value has been directly caused by one or more of the insured causes during the
insurance period.

d. If the information reported by you on the acreage report resultsin a
lower premium than the premium determined to be due on the basis of the share,
acreage, practice or type determined to actually exist, the guarantee on the unit will
be computed on the information contained in the acreage report but all production
from insurable acreage, whether or not reported as insurable, will count against the
guarantee.

7 C.F.R. §401.8(d) (19).
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22.  The general crop insurance policy addresses causes of 10ss; it specifies that one can be
“insured only against unavoidable loss of production directly caused by ecific causes of loss
contained in the crop endorsement.” Moreover, thereisno insurance against any loss caused by the
“failure to follow recognized good farming practices for the insured crop.” 7 C.F.R. § 401.8(d)
(114 1.b(2)).

23.  Regarding causes of loss, the cotton endorsement specifies that the “insurance providedis
against unavoidable loss of production resulting from the following causes occurring within the
insurance period: . .. . Insects; . . . unless those causes are excepted, excluded, or limited by the
actuarial table or section 9 of the general crop insurance policy.” 7 C.F.R. 8§ 401.119 (1 2).

24.  Theloss adjustment module specifiesunder a section on uninsured causes of 10ss:

Thepolicy providesprotection only against unavoidablelossof production duetothe
named causes. It is specific asto what causesof |oss are insured against; therefore,
all other causes of lossare not insured. Moreover, any loss fromthe cause(s) named
isnot insured if it was avoidable. For example, lossdueto failure of theinsured to
take adequate measures to control insects, plant disease, or weeds when such
measures are practical and have proven effective in the areais avoidable and is an
uninsured cause of loss. However, if theinsured carried out recogni zed and accepted
measuresto control insects or plant disease (if provided asinsured causes) or weeds,
these causes are considered unavoidable insured causes.

(Exhibit GS-E at 141.5.)
25.  The same section of the loss adjustment modul e specifies action to be undertaken:

When loss is due to uninsurable cause(s) do the following:

° Consider production on sameor similar crop(s on other farmsinthe
area.
° Verify cause of loss. (For example, apparent lossmay be poor weed

control; however, the damage may have been indirectly caused by
insufficient rainfall to activate a properly applied herbicide.)

° Make an appraisal which represents only that part of the loss which
is due to uninsured or avoidable cause, and a separate appraisal for
potential production remaining.
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° Determine efforts to prevent or control the situation (chemical used
and/or methods followed). Record the numbe of applications and
dates they were applied.

° Determine efforts neighbors and others in the community used to
prevent or control the same situation.

° Photograph the evidence of the crop in question and surrounding
farms, with identifying landmarks in each photograph.

° Compare productivity and yields of surrounding fams. The
suggested comparison formula is found below in Concepts for
Determining Cause(s) of Loss.
(Exhibit GS-E at 141.5-42.)
26.  The same section of the loss adjustment module specifies alimitation of the insurance:
The contract does not cover any loss which is due to the insured’ s failure to follow
recognized good farming practices. Such farming practices vary by crop and area.

Some of the more common uninsured causes of loss due to failure to follow
recognized good farming practices are:

° Failing to properly plant, care for, or harvest the insured crop

° Failing to apply Extension Service-recommended methodsto control
insects, plant diseases or weedsin atimely, proper manner|.]

(Exhibit GS-E at 142.5.)

Farming practices at issue

27. During the growing season, there was, at most, one application of two insecticidesto control
whiteflies on the P& L acreage; this occurred on August 9, 1994 (Exhibit GS-J at 262). No other
application occurred on the cotton in question (Exhibit D at 62). The record suggests that Bush
made additional applications to his cotton arop, and that the Bush acreage had less of a whitefly
infestation than the P& L acreage (Exhibits GS-A at 4-5 (1 10-11), GS-J at 263). Neighboring
farmers sprayed cotton crops several times and had less of a whitefly infestation than the P& L
acreage. The additional spraying of neighbors better controlled the situation, resulting in better
yields. (Exhibits GS-A at 4-5 (1 10), GS-Cat 7, 10-12.)
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28. A supervisor, claims representative for the insurance company, who was involved in the
claims adjustment, avers that on September 19, 1994, during a growing season inspection he (and
alossadjustor) determined that P& L |ost approximately 120 poundsper acredueto whitefly damage
(Exhibit 1 at 2 (“weestimaed that P& L had lost about 120 pounds per acrein August when whitefly
damage occurs but that P&L’s estimated production was still more than 200 pounds over the
production guarantees’)). On 340 acres, 120 pounds per acre, amounts to 40,800 pounds lost
because of whitdlies.

29.  On September 30, 1994, there was agreement between the appraisers and producer that
11,063 pounds of production were |lost because of an uninsured cause (weeds) on 30 acres (Exhibit
1at 2-3).

30.  OnOctober 15 and 16, 1994, arain storm damaged the cotton crop (Exhibit 1 at 4). Shortly
thereafter, P& L submitted anotice of loss (Exhibits 1 at 4, GS-L & 269). Asto the amount and
cause of damage determined by both the supervisor and the loss adjustor for the insurance company,
the supervisor avers:

Itisrelatively easy to determine loss from ran. We were able to count the
bollsthat were open and on the ground to determinethelosstorain. Itisdifficult to
assess loss due to whitefly damage because you cannot calculate what production
would have been but for the whitefly damage. We counted bollsthat had not opened
duetowhitefly and divided thetotal damage equally between the two causes because
both had contributed to the loss. 1n our judgement, this was areasonable allocation
of cause.

(Exhibit 1 at 4-5.) The record does nat document any such cal culations.®

31.  The harvested production, said to be 225,238 pounds, is not in dispute (Exhibit GS-M at
270).

32. In making its indemnity calculations, the insurance company utilized 420 acres with a
guarantee of 779 pounds/acre. The multiplication resulted in a production guarantee of 327,180
pounds. Theinsurance company concluded that the production to becounted was 236,301 pounds,
reflecting a harvested production of 225,238 pounds plus 11,063 pounds for an uninsured cause
(weeds). (Exhibits 1 at 2-3, 12 at 45.) The insurance company concluded that the difference of
90,879 pounds--the production guarantee (327,180 pounds) less the production to be counted
(236,301 pounds)--represented an insurable loss (51% due to whitefly infestation and 49% dueto
rain, with the 1% variation from equal distribution attributable to the computer system limitations
for entering losses) (ExhibitsD at 64, GS-C at 14, GS-L at 267-68). It multiplied the 90,879 pounds
by the price guarantee ($0.61 per pound) to determine the amount of indemnity owing to P&L:

6 Theloss adjustor for the insurance company states his opinion that lost production resulted

from a heavy wind and rain storm and from whitefly infestation (Exhibit 8 at 30 (1 3, 4)).
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$55,436 (Exhibit 12 at 45). From this figure it subtracted the net premium it had determined
($10,598, FF 15) which remained due and interest charges ($293) ($55,436 - $10,598 - $293 =
$44,545). The insurance company provided P& L an indemnity check in the amount of $44,542
(with the $3 difference unexplained), dated February 6, 1995 (Exhibit 11).

33.  Under acompliance case, No. SA-EFAZ-173, the Government reviewed the actions of the
insurance company, in terms of the premium and theindemnity, in light of the insured’ s leases and
share of the crop, and damage due to whiteflies and the farming practices. Ultimately, the
Government issued its final administrative determination, 7 C.F.R. § 400.169(b) (1996), dated
February 12, 1998. (Exhibit GS-S.) Thedeterminationwasthat P& L had a75% share of the cotton
crop. Thedetermination, which discussed only one (FF 11), not both (FF 12), of thefarm |easesand
the Bush lease (FF 13), concluded that P& L had entered into a share lesse, and was obligated to pay
the lessors a25% share of the net proceedson thetotal farming operations. (Exhibit GS-Sat9.) As
to the farming practices:

| have determined that the loss is the failure of the insured to take reasonable
measures to control insects, plant disease, or weeds. Such measures were practical
and proven effective in this area to avoid and would have mitigated P & L Farm’'s
losses. Theinsured made afinancial management decision to not spray, and not on
recognized good farming practices carried out in the area

The insured failed to follow FCIC-approved procedures in paying the indemnity
without considering theinsured’ sfailureto control whitefly infestationon the cotton
crop in accordance with recognized good farming practicesin the area. There were
evidence of the presence of the insects prior to oss payment, but the adjuster failed
to investigate and document the issue in accordance with LAM [loss adjustment
module (FF 2)] procedures of the insurer.

(Exhibit GS-S at 10.) The degermination was that the insurance company is indebted to the
Government for a premium ovestatement of $3,188, and an indemnity overpayment of $35,062
(Exhibit GS-S at 10). Although calculations are not included in the determination, they appear to
have been derived asfollows. The determination concluded that the insured had a 75% interest in
the crop (such that the calculation with a 100% interest is overstated by 25%), the premium
overstatement figure is 25% of $12,753, what the FCIC viewed to be the premium determined by
the insurance company (Exhibit G at 103). The determination concluded that theinsured had a75%
interest in the crop, and that the only insurable cause of loss was rain, which the insurance company
had deemed to represent 49% of the damage. The FCIC had concluded tha the insurance company
determined an indemnity of $55,433. (Exhibit G at 103.) Taking 49% of that figure (for the
insurable loss) and taking 75% of the result (for the insurable share) resultsin an indemnity of
$20,371 (= $55,433 x .49 x .75, with rounding), the difference is $35,062 (= $55,433 - $20,371).
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The dispute

34. In its notice of appeal and complaint, the insurance company requests that the Board find
that: P& L had a 100% share in the entire cotton crop; P& L engaged in recognized good farming
practices, or if P&L did not engage in such practices, its failure was not the proximate cause of the
loss; P& L’ slosswasinsured; theinsurance company properly adjusted and paid the claim; and, the
insurance company is not indebted to FCIC. (Exhibit K at 119.)

35. In response to the developed record, the Government has concl uded that P& L had a cash
leasewith Bush, who farmed 73.7 acres of the 420 acres. The Government concludesthat P& L had
a 75% interest in the cotton grown on 346.3 of the 420 acres reported. The Government contends
that the insurance company must reimburse the Government for an overpayment of $47,932 and
must return $4,867 to P& L, which represents an overcharged premium. (Government Motion for
Decision Based upon the Record at 14 (May 27, 1999).)

DISCUSSION

The insurance company disputes the Government’ s conclusions regarding the proper premium and
indemnity. In accordance with the SRA and applicable regulations, the analysis must focus upon
what wastheinsurable acreage and insurable share of P& L (theinsured), aswell aswhat constituted
an insurable loss. Theinsurance company bears the burden of demonstrating tha it is entitled to
money under the terms of the SRA and regulations (FF 2, 21).

Insured acreage and insured share

Theinsurance company contendsthat P& L had a100% insurable sharein the cotton crop grown on
420 acres. Thedisputerequiresthe Boardto consider theinsurableinterest P& L had inthe acreage
upon which cotton was planted. The general crop insurance policy specifies that the “acreage
insured for each crop year isthe insurable acreage . . . in which you have ashare” (H- 5).

Under leases with adescription of “wholefarm,” P& L wasto farm upland cotton on 420 acres (FF
11, 12, 15). Under thefield tenant agreement with Bush, P& L divested itself of any share in the
cotton crop grown on 80 of the 420 acres to be used for the production of upland cotton (FF 13).
Therefore, P& L had asharein 340 acres on which cottonwas produced, and no sharein the 80 acres.

Thisconclusonisnot dtered by the assertions of the insurance company:

By the Appellees’ own definition, the Bush lease was not a cash lease.
Paymentin-kindisnot paymentin cash. In-kind paymentsdo not involvethetransfer
of cash and there are no records showing Mr. Bush’s time expended or the value
attributed to that time. Thus by any traditional definition of “insurable interest,” P
& L Farms had an insurable interest in the Bush |ease to the extent rent waspayable
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in cash and there was no transfer of a share to Mr. Bush to the extent rent was
payable in-kind.

Opposition to Motion (Jan. 12, 2000) at 5. Contrary to the gist of the argument, what is controlling
istheinterest in the cotton produced on the acreage. P& L had nointerest in the cotton grown on the
80 acres; the consideration it received was not calculated based upon the crop produced. P&L
divested itself of any interest in consideration for $40 per acre, to be received half in cash and half
inBush’'slabor. Becausethe consideration P& L received did not relateto asharein thecotton crop,
the general crop insurance policy indicates that the 80 acres will be considered as owned by Bush
(FF 7). Thelanguage of the loss adjustment module (FF 9) supports this conclusion, in tha Bush
owned (had the entire share of) the crop grown on the 80 acres, P&L did not. Further, P&L
ultimately reported Bush's share in the 420 acres as 19.05%; 420 acres x .1905 = 80.01 acres (FF
16). Thus, the Bush lease demonstraes that P& L had no insurable interest in 80 of the 420 acres;
form ASCS-578 (FF 10) is consistent with the condusion that Bush, nat P&L, had an insurable
interest in those 80 acres.

Regarding the cotton crop onthe remaining 340 acres, thereportson form ASCS-578, which specify
that P& L had a50% share in the cotton crop (FF 10, 16), and the “ share crop farm | ease agreement”
captionsof theleaseswith P& L aslessee (FF 11, 12) are not alone deerminative of P& L’ sinsurable
share.” The general crop insurance policy dictates that the “insured share is your share aslandlord,
owner-operator, or tenantintheinsured crop at thetimeinsurance attaches.” “Unlesstheapplication
clearly indicates that insurance is requeded for a partnership or joint venture, insurance will cover
only the crop share of the person making application for insurance.” (FF 5.) P&L made the
application for insurance inits name alone for 420 acres (FF 8, 15) (the loss adjustment module
specifiesthat the insured establishes the insurable share on the acreage report at the time insurance
attaches). But the application is not determinative (FF 2, 5, 6, 21).

! Theloss adjustment modul e largely resolvesthe dispute regarding the insurable sharein the

cotton crop: “Any discrepancy in reported share will result in using the same share for the crop as
reported on the[ASCS-578] unlessthedifferenceisverified by asigned, notarized and/or witnessed
agreement that specified the lease or share arrangement” (FF 10). Here, there is a discrepancy
regarding the insurable sharein the 420 acres. The indicated form, asinitially submitted indicated
that the landlords each had a 25% share (FF 11, 12); the insurance company became aware of the
discrepancy before alosswas reported and before anindemnity waspaid (FF 15, 17). Theindicated
form, as amended, specifies that Carla Lacey had a 30.95% interest in the 420 acres. This datais
consistent with the Bush lease for 80 acres (with P& L as lessor), which isa cash lease involving a
fixed sum. This data also is consistent with the two primary leases (with P&L as lessee) each of
whichiscaptioned asa" share crop farm lease agreement.” The payment under each of those leases
is not for a fixed sum of money; rather, the cond deration involves a payment based upon a
percentage of the net proceeds derived from the various crops, and each lessor maintains some
control over the disposal of the cotton crop. The leases and fully developed record support use of
the reported figures for the share of the cotton crop. The position of the insurance company is not
supported.
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Theinsurance company contends that P& L held a100% sharein the cotton crop under cash leases
While P&L was obligated to pay a cash amount to each lessor if the net proceeds on the “whole
farm” was positive, such does not establish that cash leaseswereinvolved.? Unlikethe Bushlease,
the lessorsto P&L did not divest themselves of all interest in the cotton crop produced. Payment
under the lease was directly dependent on the proceeds from the cotton crop. Moreover, but of
secondary conseguence here, the lessors retained control over the disposal of the cotton produced.
(FF 11, 12)

P&L’s payment obligation under its leases derives from a share of all crops with P& L’ s expenses
subtracted to determine net proceeds. P& L wasrequired to pay each lessor 25% of the net proceeds
from the cotton and other crops on the “whole farm.” (FF 11, 12). The cotton was grown on land
leased from Rancho, and therefore, wasto beincludedin each definition of wholefarm. (FF 11, 12).
Because the lease with the Nutt estate and the lease with Rancho differently define “whole farm,”
the actual net proceeds to be considered under each lease may differ, such that P& L’ s actual share
inacrop could vary. However, the record does not reveal that P& L or those lessors so treated each
leaseor that P& L separately cal culated net proceeds under each definition of wholefarm. Under the
simplified treatment by theleasing parties, each lessor had a25%sharein each crop and P& L a50%
sharein each crop. (FF5.) P&L’sreportsonform ASCS-578 (FF 16) support the conclusion that
each lessor had a 25% insurable interest in the cotton and that P& L had a 50% share in the cotton,
even though the Government and insurance company each reach adifferent conclusion. Therecord
does not provide asound basis to deviae from those reports.

The insurance company should have calculated P& L’ s premium based upon an insured acreage of
340 and a 50% share.

The indemnity

Initscomplaint, theinsurance company maintainsthat it appropriately calculated P& L’ sindemnity,
because P& L encountered an insurableloss, asP& L engaged in recognized good farming practices.
Further, if P&L did not engage in recognized good farming practices, the failure was not the
proximate cause of the loss. The insurance company asks the Board to find that the insurance
company is nat indebted to the FCIC.

A provision of the general crop insurance policy specifies that indemnities will not be paid unless
the insured establishes the total production and that any loss of production has been directly caused
by an insured cause. Moreover, “the guarantee on the unit will be computed on the information

8 If P&L leased land for raising cotton, with aprovision that specified, “P&L shall pay the
landlord 10% of the amount received from raising the cotton,” P& L would be obligated to pay only
cash. However, that payment would derive from a share of the aop. It is the share in the crop
produced which is the primary consideration under the lease. Under this scenario, P&L’s shareis
90% of the crop. The landlord would have a share of 10%, as its income under the lease is
dependent upon that percentage of the crop production. (FF 5-7, 9.)
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contained in the acreage report but all production from insurable acreage, whether or not reported
asinsurable, will count againgt the guarantee.” (FF 21.) Thus, the Government is not obligated to
pay morethan the record establishesas owing pursuant to thetermsof the SRA and insurancepolicy.

To calculate an indemnity, one multiplies the insured acreage by the production guarantee. From
that product, the total production is subtracted. The total production is the sum of the harvested
production and the appraised production, which includes potential production lost dueto uninsured
causes and failure to follow recognized good cotton farming practices. (H- 19, 20.)

A factor in calculating theindemnity istheinsured acreage (F- 19). Theinsurancecompany utilized
420 acres and a 100% interest (FF 32). The Board has concluded that the insured acreage for P& L
was 340 acres, and that P& L had a 50% interest in the cotton crop. The insurance company’s
conclusionsto the contrary in calcul ating the indemnity were not reasonable, particularly given that
therecord provides no sound basisto deviatefrom the sharesin the crop ultimately reported by P& L
(FF 16). The forms and the leases should have led the insurance company to reach a conclusion
contrary to that reached. The record does not demonstrate that any of the crop production was for
other than the P& L acreage. Thus, the indemnity calculation should utilize 340 insured acres and
a harvested production of 225,238 pounds (FF 21, 31.)

Theinsurance company assertsthat thewhitefly damagefully wasaninsurableloss. Therecord does
not support that conclusion. The record does not reveal that the actuarial yields were determined
based upon the single application of two insecticides. Rather, producers in the area made several
more applicationsto achieve greater yieldsthan the P& L crop. (FF 27.) In short, the evidence does
not demonstrate that loss due to whiteflies was unavoidable (FF 22, 23). The loss adjustment
module directs an inquiry which results in the same conclusion that the loss was due to an
uninsurable cause (FF 25, 26).

During the growing season, the insurance company, through its supervisor, claims representative,
determined that 120 pounds per acre of cotton were lost due to whitefly damage (FF 28). Without
information in the record reasonably supporting a contrary conclusion, the potential production to
be counted in theindemnity cal culation because of avoidablelossis40,800 pounds (340 acresx 120
pounds per acre). As the following calculations demonstrate, in excess of 25% of thisloss would
have to be unavoidable (that is, for example, would have occurred even with additional spraying)--
that is, aninsurable loss--to alter the Board' s ultimate conclusion that the total production exceeds
the guaranteed production.

The total production to be counted far the indemnity calculation is derived as follows:

225,238 pounds harvested production (FF 31)
51,863 pounds appraised production
40,800 pounds (whiteflies) (FF 28)
11,063 pounds (weeds) (FF 29)
277,101 pounds TOTAL PRODUCTION
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Multiplying the production guarantee, 779 pounds per acre (FF 32), by the insured acreage, 340
acres, resultsin aguaranteed production of 264,860 pounds. Because thetotal production exceeds
the production guarantee, the insured was not entitled to an indemnity, and the SRA does not
obligate the FCIC to provide reimbursement (FF 2).

Theinsurance company faultsthe FCIC for finding that theinsured did not engagein “ good farming
practices,” becausethat phraselacksan expressdefinition. However, that phrasedoes have meaning,
particularly given the prerequisite for recovery that aloss be unavoidable The provisions of the
insurance regul ations (FF 21-23) and | oss adjustment modul e (FF 24-26) are not without meaning.
Not unlike the Government’ s contentions here, the insured was obligated, under its |eases, to grow
cotton in the best course of farming practices in the geographic vicinity and to maximize output
(Footnotes 2, 4). Therecord doesnot support the application of the phrase* good farming practices”
as suggested by the i nsurance company.

In support of its position, the insurance company contends:

In any event, it cannot be gainsaid that by October 13, 1994, any whitefly
damage that had occurred had not reduced P & L’s production below its insurance
guarantee of 779 pounds per acre. That fact isirrefutable because as of October 13,
1994, P & L Fams had not filed anotice of loss.

According to the approved Loss Adjustment Modul e then used, (FCIC
Supplemental Record at 69 et seq.), “[t]he insured must establish the cause of loss.”
(Id. at 107). By October 13, the insured had not filed anotice of loss due to whitefly
infestation and the insured never did. 1pso facto, whitefly infestation did not reduce
P & L’ s production below the insurance guarantee.

Memorandum in Support of Motion for Summary Judgement at 16 (footnote omitted). This
approach, which focuses only upon events, actions or inactions reducing production below the
insurance guarantee, isnot faithful to thetermsof the SRA and crop insurance policy. Theinsurance
company seeksto establish adifferent standard of farming practice for different level sof insurance,
and require aninsured to expend no more effort than is required to meet the guaranteed production.
The SRA, and applicable regulations, are not so premised. Rather, thereisa standard under which
afarmer isto engagein appropriate farming practices; avoidablelosses areto be counted in the total
production. (FF 19, 20.) While afarmer may elect to utilize aminimum effort approachin raising
acrop, such has not been shown hereto be the standard for establishing the insurance premiumsand
guarantees. Here, the failure to adequately spray for whiteflies resulted in an avoidable loss of
cotton. (Theloss adjustment manual usesthe phrase”avoidable” if measures are practical and have
proven effective (FF 24)). That potential production is to be counted for indemnity purposes,
without regardto how the insured or insurance company treated it.
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Reasonabl eness of actions

Theinsurance company seekstoavoid repayment of any amount. It contendsthat it acted reasonably
in ascertaining the premium and indemnity amounts. The insurance company notes that it sought
the written opinion from counsel, in January 1995, regarding the interpretationof insurable share as
applied to the underlying leases is misguided. The insurance company also notes the changing
positions of the Government. The facts do not demonstrate that the insurance company acted
reasonably in reaching its conclusions or that it would be consistent with statute and regulation for
the FCIC to provide reinsurance benefits under the circumstances. The threeleases, the SRA, the
applicableregulations, and the loss adjustment module do not support the views of the insurance

company.

DECISION
The Board denies the appeal.
JOSEPH A. VERGILIO
Administrative Judge
We concur:
EDWARD HOURY ANNE W. WESTBROOK
Administrative Judge Administrative Judge

Issued at Washington, D.C.
August 15, 2000



